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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )^ Responsive to communication(s) filed on 20 October 2006 . 
2a)D This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quay/e, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1,3-7.10.11.16 and 21-25 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

" 6)IEI Claim(s) 1.3-7. 10. 1 1. 16.21.22 and 25 is/are rejected. 

7) IEI Claim(s) 23 and 24 is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)Q objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 
A request for continued examination under 37 CFR 1.114 was filed in this application 
after appeal to the Board of Patent Appeals and Interferences, but prior to a decision on the 
appeal. Since this application is eligible for continued examination under 37 CFR 1.1 14 and the 
fee set forth in 37 CFR 1.17(e) has been timely paid, the appeal has been withdrawn pursuant to 
37 CFR 1.114 and prosecution in this application has been reopened pursuant to 37 CFR 1.114. 
Applicant's submission filed on 10/20/06 (and 5/1/06) has been entered. 

The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Double Patenting 

The provisional rejection of claims 1, 3-7, 16, 21, and 25 under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claims 67 and 95 of 
U.S. Appl. No. 10/036,949 is hereby withdrawn due to the cancellation of the conflicting claims 
in the 6 949 application. 

Claims 1, 3-7, 10, 1 1, 16, 22 and claim 25 remain rejected under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over: claims 43 and 44 of 
U.S. Patent No. 6,340,595 and claims 7, 32, and 35 of U.S. Patent No. 6,413,776 for the reasons 
of record set forth in the Office action of 8/29/05. 
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Applicant's arguments filed 5/1/06 have been fully considered but they are not 
persuasive. Applicant has indicated that the rejections would be appealed, and have provided no 
new arguments in the submission. In view of Applicant's intent to appeal these rejections, 
Applicant might consider responding to the new rejections set forth below by simply 
acknowledging the provisional rejections, and indicating that terminal disclaimers would be filed 
when the claims are otherwise allowable, i.e. should Applicant prevail in their intended appeal, 
since the applications listed below are or appear to be commonly assigned with the instant 
application. 

The following are provisional obviousness-type double patenting rejections because the 
conflicting claims have not in fact been patented. 

Claims 1, 3-7, 10-11, and 25 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-3, 5-9, 13, 25, 27-29, and 
37 (and their dependent claims) of copending Application No. 09/449,854; over claims 1-10, 13, 
and 26-30 (and their dependent claims) of copending Application No. 11/271,368; and over 
claims 30-34 (and their dependent claims) of copending Application No.l 1/450,038. 

Claims 1, 3-7, and 25 (and their dependent claims) are provisionally rejected on the 
ground of nonstatutory obviousness-type double patenting as being unpatentable over claim 1 1 
(and its dependent claims) of copending Application No. 11/256,352; over claims 12-20, 24-31, 
41, 42, 44, and 45 (and their dependent claims) of copending Application No. 10/237,007; over 
claims 1 and 7-9 (and their dependent claims) of copending Application No. 10/790,562; over 
claims 42, 47, 50, 51, and 58-60 (and their dependent claims) of copending Application No. 
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11/026,518; over claims 1-5 (and their dependent claims) of copending Application No. 
11/070,890; over claims 1-3, 13, and 17-19 (and their dependent claims) of copending 
Application No. ll/28b,757; over claims 1, 13, 14, 21, and 34 (and their dependent claims) of 
copending Application No. 11/259,245; over claims 42 and 43 (and their dependent claims) of 
copending Application No. 11/331,861; over claims 21 and 34 (and their dependent claims) of 
copending Application No. 11/544,490; over claim 27 of copending Application No. 11/018,669; 
over claims 17 and 20 of copending Application No. 11/140,418; over claim 1 (and its dependent 
claims) of copending Application No. 11/146,332; and over claims 15-18 (and their dependent 
claims) of copending Application No. 1 1/386,995. 

Although the conflicting claims are not identical, they are not patentably distinct from 
each other because the claims of these applications are directed to cells (or methods of using 
cells) embraced by the instant claims, e.g. Per.C6 (e.g. ECACC No. 96022940). The '007 
application has been allowed, and is due to issue as U.S. 7,029,848 on Nov. 11, 2006, at which 
time the rejection over this application will no longer be provisional. 

Each of the '854, '368, 038, and '352 applications are related to one another, and are 
commonly assigned with, but share no common inventor with, the instant application. Each of 
the '007, '562, '518, '890, and '757 applications are related to one another; the '007, '562, 890, . 
and '757 applications share inventor Bout with the instant application; and the '007, '518, and 
'757 applications are commonly assigned with the instant application, and although the records 
accessible by the Examiner do not show that the '562 and '890 applications have been assigned, 
it assumed that they are also commonly assigned with the instant application. Each of the '245, 
'861, and '490 applications are related to one another, and are commonly assigned with, but 
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share no common inventor with, the instant application. The c 418, '332 and '995 applications are 
commonly assigned with, but share no common inventor with, the instant application. The '669 
application shares inventor Bout with the instant application and does not appear to have been 
assigned, although its parent application was commonly assigned with the instant application so 
it is assumed that this application is or will be commonly assigned. 

Claims 1, 3-7, 10-11, and 25 are directed to an invention not patentably distinct from the 
specified claims of commonly assigned (or presumably commonly assigned) applications 
09/449,854; 11/271,368; 11/450,038; 11/256,352; 10/237,007; 10/790,562; 11/026,518; 
11/070,890; 11/280,757; 11/259,245; 11/331,861; 11/544,490; 11/018,669; 11/140,418; 
1 1/146,332; and 1 1/386,995 for the reasons indicated above. The U.S. Patent and Trademark 
Office normally will not institute an interference between applications or a patent and an 
application of common ownership (see MPEP Chapter 2300). These commonly assigned (or 
presumably commonly assigned) applications discussed above, would form the basis for a 
rejection of the noted claims under 35 U.S.C. 103(a) if the commonly assigned case qualifies as 
prior art under 35 U.S.C. 102(e), (f) or (g) and the conflicting inventions were not commonly 
owned at the time the invention in this application was made. In order for the examiner to 
resolve this issue, the assignee can, under 35 U.S.C. 103(c) and 37 CFR 1.78(c), either show that 
the conflicting inventions were commonly owned at the time the invention in this application 
was made, or name the prior inventor of the conflicting subject matter. 

A showing that the inventions were commonly owned at the time the invention in this 
application was made will preclude a rejection under 35 U.S.C. 103(a) based upon the commonly 
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assigned case as a reference under 35 U.S.C. 102(f) or (g), or 35 U.S.C. 102(e) for applications 
pending on or after December 10, 2004. 



Claims 23 and 24 are objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the base 
claim and any intervening claims. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Scott D. Priebe, Ph.D. whose telephone number is (571) 272- 
0733. The examiner can normally be reached on M-F, 8:00-4:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Dave Nguyen can be reached on (571) 272-0731. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Allowable Subject Matter 




Scott D. Priebe, Ph.D. 
Primary Examiner 
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